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formed that the law upon, any given proposition is in doubt and 
should be carefully looked into; but one of the objects of a text-book is 
to give information with respect to justj what the law is in each jur- 
isdiction where it has been determined by decisions or settled by 
statutes. 

As a treatise upon the law of receivership this work would be of 
more value to the busy lawyer if it had omitted that part dealing 
with the Trading With the Enemy Act, and had included a more 
complete statement of the law upon those propositions where there 
is serious conflict. Capture of enemy property by the Alien Property 
Custodian, it is true, is in some respects a statutory receivership; 
but the analogy is so general only that no sufficient reason for insert- 
ing that part of the work dealing with this subject appears, unless it 
be to expand into two volumes what otherwise might well have been 
compressed into one. 

The most valuable distinguishing feature of the work is that with 
respect to legislation and rules of practice. A perusal of this part of 
the treatise will benefit even the most experienced lawyer, particularly 
if he is about to appear in a court or jurisdiction new to him. The 
treatment of this part of the subject matter, however, is subject to 
the criticism made above, in that at least the substance or effect of 
these statutes and rules in each separate jurisdiction might have been 
stated, instead of referring to statutes which, in large part, is all that 
is done. This part of the work, however, indicates a very large 
amount of painstaking research; and it is a pity that the steady 
grind of legislation will make it out of date in a very few years. 

Considered as a whole, as above stated, this work is undoubtedly 
the most valuable of any upon the subject matter now available; but 
there is no reason for believing that in the course of a very few years 
it will not follow the vast majority of similar productions into the 
discard. 

Spier Whitaker. 

Criminology. By Maurice Parmelee. New York: The Mac- 
Millan Company. 1918. pp. xiii, 522. 

One is impressed on reading this book that criminology is a sci- 
ence of many things. A volume that, in the scope of five hundred 
pages, attempts to deal with "the theory of the nature and evolution 
of crime, criminal sociology, criminal anthropology, criminal psy- 
chology, criminal jurisprudence, and penology" has, indeed, a large 
task to perform. 

The author brings to this task evidence of great industry, wide 
reading, and a genuine interest in the topics with which he deals, 
and he has assembled in his book much varied and interesting.infor- 
mation. For instance, the chapter on "The Influence of Civilization 
Upon Crime" contains some striking statistical material on the influ- 
ence of religious belief on criminality, and an excellent discussion of 
these statistics. The chapters on "The Mental Basis of Criminality," 
"Criminal Aments," and "Types of Criminals" are all valuable both 
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in the matter which they contain and the sources to which they refer. 
On pages 129 et seq., there is a brief discussion of Lombroso's theory of 
the "born criminal," and one must assent to Mr. Parmelee's conclu- 
sion that such a phrase over-emphasizes the influence of heredity 
upon crime, for, while most men are born with criminal tendencies, 
their heredity, as far as crime is concerned, conclusively determines 
their fate only in very exceptional instances. 

It is, however, the portion of the book dealing with criminal juris- 
prudence (pp. 251-356) that will chiefly arouse the interest of the 
lawyer. The author here gives a brief account of the origin of the 
criminal law, tracing its early beginning, from the private vengeance 
authorized by the lex talionis, down to. the stage where the theory of 
a wrong to the State as such is recognized as the true basis of every 
crime. In explanation of the slow development of the Eoman law 
on its criminal as contrasted with its civil side, the author makes the 
interesting suggestion, that among the Romans, as elsewhere, the 
majority of crimes were committed by the lowest class of the popu- 
lation; now, in Rome, this class was composed of slaves, who could 
be punished by their masters, hence the need of any legal criminal 
restraint was not felt as it would be in a society where all are free. 

The author expresses a regret that acts which are punishable 
irrespective of criminal intent should be classified as crimes at all (p. 
271). For this class of acts, Bishop has suggested the name of "pub- 
lic tort" (Bishop's New Criminal Law § 221). Mr. Parmelee feels that 
"by making these offenses criminal the tendency is to remove the 
stigma from criminality, and thus to diminish greatly the effective- 
ness of the criminal law." It may be doubted whether this is so. 
Offences against the law which are serious are necessarily grouped 
with those which are less serious as alike crimes. The fact that mur- 
der and criminal libel are both punished in the same court would 
hardly seem likely to decrease the horror felt for murder, and so the 
fact that "public torts" are punished by penalties imposed by a crim- 
inal court is probably a negligible influence in affecting the respect 
felt for the criminal law. Such procedure is perhaps open to the 
objection that it is unnecessarily humiliating to the innocent-minded 
public tort-feasor, but the great practical difficulty of separating the 
cases of the wilful from those of the unintentional wrongdoers is at 
once apparent. 

The book contains an analysis and discussion of the main func- 
tions of criminal procedure. It divides the systems of criminal pro- 
cedure into two types called the procedure of accusation and the pro- 
cedure of investigation. The first of these types traces its origin 
to the time of private vengeance and trial by battle, and has ended 
in a system by which criminal processes may be begun when any 
one has duly sworn that the accused is guilty of a crime. The pro- 
cedure of investigation, on the other hand, operates "not necessarily 
by accusing some one of crime, but by making an investigation to 
determine whether a crime has been committed, or whether a certain 
person has committed a crime" (p. 276). The first of these methods 
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is followed in common law courts, while the latter is that of the 
Eomaa law. 

Against the first method, it is objected that its publicity enables 
the accused to destroy incriminating evidence, and that the privilege 
of silence given to the accused deprives the court of a valuable source 
of information (p- 275). The objections to the method of investiga- 
tion as carried on in the civil law countries through the agency of 
the examining magistrate are that this method is apt to deprive the 
accused of the benefit of an unbiased investigation of his case, since 
the examining magistrate tends in fact to become a mere prosecuting 
attorney. The author rightly favors the common law type of pro- 
cedure, because a method whereby the whole investigation is carried 
on by an attorney for each side is much the fairest and best (p. 281). 
Indeed, it may be doubted whether even the privilege of silence given 
to the accused has not, by avoiding the danger of extorting evidence 
from the accused, prevented more harm than it has caused. 

The author objects to the so-called "presumption of innocence," 
in that it strengthens too much the position of the accused (p. 283). 
While the term itself is unfortunate, in that the "presumption of inno- 
cence" is no true presumption at all, since it does not operate to shift 
the burden of producing evidence, but is a mere figurative way of 
expressing the fact that the burden of establishing the guilt of the 
accused is upon those who assert it, still, in this last sense, it gives 
the accused only his proper rights. If the accuser cannot produce 
conviction of guilt in the minds of the jury, what possible social 
good can come from punishing the accused. Surely we cannot punish 
a man when there is only an even chance that he may have com- 
mitted a crime. 

While many of the author's ideas are interesting, he inclines at 
times toward dogmatism in the comments he makes and the changes 
he recommends. Thus we find this statement (p. 286) : "Torture 
has been abolished by the law in all civilized countries, but it is still 
used illegally sometimes as in the 'third degree' methods of the 
police." It may be doubted whether the sharp cross-questioning of 
a prisoner by the police, even if sometimes carried to excess, ought 
to have the word "torture" applied to it. This smacks of exaggera- 
tion. Again, on page 289, we meet with the criticism of the law of 
evidence, that its rules "are characterized by a certain amount of 
arbitrariness and rigidity," and it is suggested that, "inasmuch as 
each criminal case and each individual witness is more or less pecu- 
liar, the law of evidence should be as flexible as possible. In order 
to attain this flexibility, it must be based as far as possible upon 
scientific principles." Here again we have a criticism which may 
have some truth in it; but which suggests a remedy, namely, that 
of making the law of evidence "as flexible as possible," which would 
be infinitely worse than all the supposed evils of the present system, 
because it would tend to uncertainty and confusion, and these are 
things which sap the very life of any system of law. Moreover, any 
so-called scientific system of evidence might lose the enormous gain 
that comes from forming a system from practical experience rather 
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than from any a priori rules. If a simplified system of evidence, for 
instance, were to work no better than the so-called simplified system 
of code pleading, as contrasted with the common law pleading, we 
should none of us desire the change. Law grows best by respecting 
and clinging to the good of the old, while cautiously trying on bits 
of the new. 

Again, the author feels that it is absurd that a judge or jury 
should decide whether the accused is insane, "since judge or jury can 
have no special knowledge of insanity or any other disease" (p. 291). 
The author suggests that such a question be left to an expert or to 
a commission or jury of experts. Pushed to its logical conclusion, 
this would'lead to having juries of experts in all cases where special 
knowledge or skill is required. This would greatly complicate our 
present system of trial by jury, and would materially increase its 
expense. Insanity is a no more difficult question than many other 
questions of fact which are decided by juries, such as the cause of 
the filling up of a harbor, or the question whether a blood stain is 
due to human or animal blood. Yet, as to all such questions, we 
keep the jury system in force, not because it is perfect, but because it 
works well enough, and, on the whole, is as good a system as we can 
afford. It should not be forgotten, in regard to insanity, that mo3t 
cases are first detected by ordinary laymen, and that the physician 
is called in only after that detection is made. Indeed, most laymen 
do know something of insanity, and there seems no reason why, with 
the aid of expert- testimony when needed, insanity should not be left 
to the jury like any other question of fact. 

The author feels that expert testimony is a very important source 
of information for courts (from which statement we need not dis- 
sent), and he then suggests that, while a judge cannot be expected 
to have technical knowledge on questions of opinion, he should have 
enough general knowledge to know when expert testimony should be 
used, and the author further suggests that "courses should therefore 
be given in law schools acquainting those who may become judges 
with the general nature of expert testimony, and with the occasions 
on which such testimony is needed." Should he given 1 'It is rec- 
ommended that the author attend the course on evidence in any well- 
conducted law school, before intimating that such additions to the 
law school curriculum are necessary. 

In his preface (p. vi) the author expresses the hope that his book 
will "prove to be useful to those interested in and working with the 
problem of crime, and as a text-book for college and university courses 
in criminology." That the book may be of value to the investigator 
studying for himself may well be true; but the subject of criminology 
is poorly adapted to educational purposes. A large part of this so- 
called science is still vague and speculative. When it is said that 
we should have a "public defender" in criminal cases (p. 312), and 
that as a logical sequel we should have "free civil justice, that is to 
say, the employment of attorneys by the public for the pleading and 
defence of civil cases," we are not necessarily advocating an improve- 
ment, but a theory — and one which might well prove a greater delu- 
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sion than the supposed benefits of government operation of the rail- 
roads have turned out to be. In this world only the reformer is sure — 
until he finds out his errors by trying his theories upon the public. 

A science, in order to serve as a means of education, should be 
of a nature to give training in logical and accurate thinking. The 
subject of criminology is too scattered and much of it too uncertain 
to afford this training. It remains, however, an interesting field of 
investigation for the student of morbid psychology and for the social 
reformer. Ralph W. Gifford. 

American Oity Progress and the Law. By Howard Lee McBain. 
New York: Columbia University Press. 1918. pp. viii, 269. 

Most works of this character, dealing with legal and constitu- 
tional restraints, are disappointing, in that they are either written 
exclusively from the standpoint of the practical lawyer, where the 
accurate formulation of underlying principles is subordinated to the 
mere digesting and cataloging of decided cases, or they are prepared 
by those primarily interested in political or social science, who, restive 
under the restraints of law, have neither the patience nor the apti- 
tude, faithfully and critically to set forth the fundamental legal 
principles and their relation to potential programs of political and 
social reform. This difficulty is happily avoided by Professor McBain 
in the present volume, which is based upon a series of lectures given 
upon the Hewitt Foundation at Cooper Union in 1917. In a most 
suggestive, stimulating and critical manner, he discusses the legal 
and constitutional principles involved in legislative home rule, liberal 
construction of municipal charters, smoke and billboard regulations, 
building heights and zoning ordinances, excess condemnation, 
municipal ownership of public utilities, control over living costs, 
municipal provisions for recreation, and the promotion of commerce 
and industries by cities. 

The scope of the volume is expressly limited to an examination of 
legal principles. This is done with rare analytical power, with an 
excellent understanding of the inherent difficulties involved in the 
evolution of legal conceptions, and with a sense of principle and a 
sanity of judgment that gives the volume unusual value. The insist- 
ent harking back to fundamental principles and the able attacks upon 
many legal rules, — too many of which have long gone unquestioned — 
which rules neither conform to the theories from which they are sup- 
posed to be derived, nor to sound principles of judicial technique, 
nor to considerations of public policy, should be of great service to 
the bench, bar and legislative draughtsman. The discussion of pub- 
lic as distinguished from private business, in Chapter V, is an excel- 
lent example in point. 

The result is, that the volume affords excellent evidence of how 
much can be accomplished by a scholarly and able criticism of legal 
rules and judicial technique. Here, certainly, is a splendid field for 
constructive scholarship in legal and political science. One of the 
main values of the book should be to point out this pressing need, 



